
 

The thin edge of the wedge 

By Ian Cox 

There cannot be many farmers in the country whose farms are completely free of the 

559 species (379 plant species) that were listed as invasive with effect from 1 

October 2014. I wonder how many farmers are aware that the National 

Environmental Biodiversity Act, 2004 or NEMBA makes it an offence to possess 

invasive species without a permit or that doing so could result in a fine of up to ten 

million rands and/or a period of imprisonment of up to ten years. 

Ludicrous you may say. How can you become a criminal for possessing plants that 

may be impossible to eradicate? Is government’s extensive land holding to be 

treated the same way because it is also guilty of possessing invasive species without 

a permit? 

This is what NEMBA says and now the Department of Environmental Affairs or DEA 

is taking action against farmers based upon this law.  

I first got wind of this in mid-September when a farming friend in the Underberg 

district of KZN contacted me to say that he had heard over the farm watch radio that 

members of DEA’s Biosecurity Unit would be conducting routine inspections in the 

area and that farmers who did not already have appointments must arrange these 

with the unit.  

“But they can’t do that”, I told him. The municipal Invasive Species Monitoring, 

Control and Eradication Plans or AIS Control Plans that are necessary to implement 

the AIS Regulations have not been prepared. Routine inspections are in fact 

anything but. The term describes the right DEA claims to search your property 

without a warrant. But the Constitutional Court has just ruled the equivalent section 

in the Drug Trafficking and Control Act unconstitutional. So how can it still be applied 

in environmental law?  

Unfortunately the story gets a lot worse. The effective eradication or prevention of 

invasive species in an area requires the coordinated effort of the community. This is 

only possible if carried out in terms of a plan that enjoys the general support of that 

community. This is what AIS Control Plans are meant to be and why an extensive 

public participation process is required before they can be implemented.  

The trouble is that very few if any local authorities have the means to prepare and 

implement these plans across the 559 species that have been listed as invasive. 

This is probably why no plans have been prepared despite the elapse of two years 

since the AIS Regulations became law. 



This was pointed out to DEA at the time. DEA was urged to limit the list of invasive 

species as required by law and international practice to the small number of truly 

invasive species which cause significant harm to human health and wellbeing. DEA 

ignored this advice preferring to apply the much broader definition preferred by 

invasion ecologists which makes invasive all species which might cause harm to 

indigenous biodiversity.  

What we are now seeing is what I have always feared. Instead of a consultative, 

planned lawful approach aimed at the eradication of truly invasive species, we have 

an ad hoc, discriminatory and unlawful application of environmental laws in order to 

target a particular community. 

There can be little doubt that DEA is acting unlawfully. Claiming a right to search 

properties without a warrant on the basis that these are routine inspections is 

disingenuous. Making farmers criminally liable by the stroke of a pen for a historical 

situation when government is unable to manage its own back yard is not only 

ludicrous, it is also wrong. Listing 559 species as invasive without the capacity to do 

anything concrete about most of them is also absurd.  

It is hard not to see this as part of a broader strategy to bring agriculture under state 

control. Fortunately our courts have demonstrated that, although they are not 

prepared defend to Roman Dutch law principles of ownership, they will step in and 

protect people against abuses of state power. I believe this is such a case. Farmers 

who care about their right to farm should seriously consider challenging the legality 

of these so called routine inspections and the unreasonable discriminatory 

implementation of environmental laws. 

 
 
 


